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DEAN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal
Revenue Code of 1986, as anended. The decision to be entered is
not reviewable by any other court, and this opinion should not be

cited as authority.
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The petition in this case was filed in response to a Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330 (notice of determnation). Pursuant to sections
6320(c) and 6330(d), petitioner seeks review of respondent’s
determ nation to proceed with collection of his tax liability for
1999. The issue for decision is whether the Appeals officer
abused his discretion in sustaining a proposed |evy to coll ect
petitioner’s unpaid 1999 tax liability.

Backgr ound

The stipulation of facts and the exhibits received into
evi dence are incorporated herein by reference. At the tinme the
petition in this case was filed, petitioner resided in Buena
Park, California.

Petitioner, a former software system engineer, is a teacher
of mathematics and conputer technology in the Los Angel es public
school system In April of 2002 he married his second w fe.
Petitioner did not pay Federal w thholding taxes on his incone
for 1999. He did not file his Federal incone tax return for 1999
until February 23, 2004.

On May 22, 2004, respondent issued to petitioner a notice of
intent to levy regarding his unpaid tax liability for 1999.
Petitioner filed a Form 12153, Request for a Coll ection Due
Process Hearing, dated June 12, 2004, as to 1999, 2000, and 2001.

Respondent had sent to petitioner a notice of Federal tax lien
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filing (NFTLF) with respect to 1999 and 2001 on April 28, 2004.
As petitioner’s request for a hearing was not tinely filed as to
the NFTLF for 1999 and 2001, he received only an equival ent
heari ng on those issues. Petitioner has accumul ated tax
liabilities of nore than $24,000 for 1999, 2000, 2001 and 2003.
The record does not reflect any activity by respondent relative
to 2003.

On the sanme date that petitioner filed his Form 12153,
respondent received frompetitioner a letter stating that he had
submtted a Form 656, O fer-in-Conpromse (OC), on account of
doubt as to collectibility, for 1999, 2000, and 2001. The QA C,
recei ved on January 12, 2004, was returned. Petitioner
resubmtted his OC along with a Form 433-A, Collection
I nformation Statenent for Wage Earners and Sel f - Enpl oyed
| ndi vi dual s, both dated May 29, 2004. Petitioner |ater
suppl enmented his OC with additional information attached to an
“Amended/ Revi sed” O C signed and dated July 6, 2004. The
amended/ revi sed O C i ncluded 2003 as well as 1999, 2000, and
2001. In Novenber of 2004, petitioner sent to respondent a
| etter enclosing an “updated” Form 433-A with attachnents.

Al of petitioner’s O Cs requested a “Short-Term Deferred
Paynent O fer”, which nust be paid nore than 90 days, but within
24 nonths, from acceptance. Petitioner offered to pay $2,500 on

his outstanding tax liabilities in all three versions of his O C.
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The Appeals officer accepted, as presented on the “updated”
Form 433- A, petitioner’s total joint nonthly inconme anount of
$3,832. He accepted as necessary joint nonthly “living expenses”
t he anounts clainmed or substantiated by petitioner for “Food,

Cl ot hi ng and M scel | aneous, Housing and Utilities,
Transportation, Health Care, Taxes, and Court Ordered Paynents”
to his former wife. The Appeals officer did not accept as
necessary living expenses, unverified “other” expenses of $200,
and he allowed only $160 of clained credit card expenses of $200.
The al l owed nmonthly joint necessary living expenses anounted to
$3,440, or $392 less than nonthly incone.

The Appeals officer review ng the case inforned petitioner
that he was going to recommend that the |l evy action be sustained
because petitioner was able to pay nore toward his tax
liabilities than he had offered. Petitioner was invited to
submt a new QC if his financial conditions were to change, and
he was adnoni shed to file wwth remttance a Federal incone tax
return for 2004, which at that time remained unfiled. The
Appeal s team manager, in a separate letter, informed petitioner
that his OC was rejected because “an anmount l|larger than the O C
appears to be collectible. W do not have authority to accept an

OCin these circunstances.”
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Di scussi on

O fer-in-Conpronise

Petitioner’s only argunent is that it was an abuse of
di scretion for respondent to decline to accept his O C predicated
on doubt as to collectibility.

Under section 7122, the Secretary is authorized to
conprom se civil or crimnal tax liabilities. Doubt as to
collectibility exists where the taxpayer’s assets and i ncone are
| ess than the full anmpbunt of the tax liability. Sec. 301.7122-
1(b)(2), Proced. & Admn. Regs. |In determning ability to pay,
taxpayers are allowed to retain sufficient funds to pay “basic
Iiving expenses” determ ned under the individual’s facts and
ci rcunstances. Sec. 301.7122-1(c)(2), Proced & Adm n. Regs.

Gui del i nes published by the Secretary on national and | ocal
Iiving expense standards are to be taken into account. |d.

Section 7122 provides for adm nistrative but not judicial

review of a rejection of a proposed OC.  Sec. 7122(d); sec.

301. 7122-1(f)(5), Proced & Adm n. Regs.; see also Osen v. United

States, 326 F. Supp. 2d 184, 188 (D. Mass. 2004), affd. 414 F.3d
144, 156-157 (1st Cir. 2005).

Section 6330

Section 6330 generally provides that the Conm ssioner cannot
proceed with collection by way of a levy until the taxpayer has

been given notice and the opportunity for an adm nistrative
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review of the matter (in the formof an Appeals Ofice hearing),
and, if dissatisfied, the person may obtain judicial review of

the adm ni strati ve determ nati on. See Davis v. Commi ssioner, 115

T.C. 35, 37 (2000); Goza v. Conm ssioner, 114 T.C 176, 179

(2000) .
Section 6330(c) prescribes the matters that a person may
raise at an Appeals O fice hearing. A taxpayer may raise any
rel evant issue pertaining to the unpaid tax or the proposed | evy
i ncluding collection issues such as spousal defenses, the
appropri ateness of the Conm ssioner’s intended collection action,
and possible alternative neans of collection, such as an O C.
Section 6330(c)(2)(B) provides that the existence and anount
of the underlying tax |iability can be contested at an Appeal s
O fice hearing only if the taxpayer did not receive a notice of
deficiency for the taxes in question or did not otherw se have an
earlier opportunity to dispute the tax liability. See Sego v.

Commi ssioner, 114 T.C. 604, 609 (2000); Goza v. Conm ssioner,

supra at 180-181.

Were the validity of the tax liability is not properly part
of the appeal, the taxpayer nmay chall enge the determ nation of
the Appeals officer for abuse of discretion. Sego v.

Conmi ssi oner, supra at 609-610; Goza v. Conmi ssioner, supra at

181-182. As the underlying tax liability is not here in dispute,

the Court reviews the determ nati on for abuse of discretion.
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Petitioner objects to the appropriateness of the proposed

collection action. Questions about the appropriateness of the

collection action include whether it is proper for the

Comm ssioner to proceed with the collection action as determ ned

in the notice of determ nation, and whether the type and/or

met hod of collection chosen by the Conm ssioner is appropriate.

See, e.g., Swanson v. Comm ssioner, 121 T.C 111, 119 (2003)

(chall enge to appropriateness of collection reviewed for abuse of
di scretion).

In order for petitioner to prevail under the abuse of
di scretion standard, it is not enough for the Court to conclude
that the Court would not have authorized collection; the Court
must conclude that, in authorizing collection, the Appeals
of ficer has exercised discretion arbitrarily, capriciously, or

wi t hout sound basis in fact. Estate of Jung v. Conm ssioner, 101

T.C 412, 452 (1993); accord Mailman v. Conmm ssioner, 91 T.C

1079, 1084 (1988). It has been held that an agency can abuse its
di scretion by neglecting a significant relevant factor, by giving
weight to an irrelevant factor, or by considering only the proper
factors but nevertheless making a clear error in judging their

weight. Henry v. INS 74 F.3d 1, 4 (1st Cr. 1996).

Petitioner argues that he cannot pay any anount toward his
tax liabilities greater than his OC  The Appeals officer

reviewed the financial information that petitioner submtted and
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determ ned that the O C was not appropriate on the basis of doubt
as to collectibility because petitioner can pay nore of his tax
liability over the collection period. The Court, having revi ewed
as exhibits the financial information submtted to the Appeals
of ficer, concludes that the Appeals officer could have reasonably
determ ned that petitioner’s OC was insufficient. See Kun v.

Comm ssioner, T.C Meno. 2004-209, affd. 157 Fed. Appx. 971 (9th

Cr. 2005); Crisan v. Conm ssioner, T.C Meno. 2003-318.

Concl usi on

Respondent’ s determ nation to proceed with collection action
was not an abuse of discretion.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for respondent.




